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HOUSE BILL NO. 158
INTRODUCED BY J. MCKENNEY
BY REQUEST OF THE DEPARTMENT OF REVENUE

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING AND CLARIFYING INCOME TAX WITHHOLDING
LAWS AS A RESULT OF THE TRANSFER OF THE ADMINISTRATION OF THE UNEMPLOYMENT
INSURANCE TAX FROM THE DEPARTMENT OF REVENUE TO THE DEPARTMENT OF LABOR AND
INDUSTRY; ELIMINATING THE REQUIREMENT THAT THE STATE TAX APPEAL BOARD CONSIDER A
DIRECT APPEAL FROM ADEPARTMENT OF REVENUE DETERMINATION REGARDING THE REPORTING
OF WAGES EARNED BY AN UNEMPLOYMENT INSURANCE BENEFIT CLAIMANT,; REVISING THE
DEFINITIONS OF "EMPLOYEE","EMPLOYER", AND "WAGES" AND DEFINING "SOLE PROPRIETOR" FOR
WITHHOLDING TAXPURPOSES; ADOPTING THE INTERNAL REVENUE CODE DEFINITION OF "WAGES",
REVISING THE EXCEPTIONS TO THE DEFINITION OF "WAGES"; ELIMINATING CERTAIN DEFINITIONS
AS THEY APPLY TO INCOME WITHHOLDING TAXES; CLARIFYING THE LIABILITY OF EMPLOYERS FOR
FILING ANNUAL WITHHOLDING TAXSTATEMENTS AND FOR THE PAYMENT OF WITHHOLDING TAXES;
REVISING THE SCHEDULES FOR REMITTING WITHHOLDING TAXES; CLARIFYING PENALTIES AND
INTEREST FOR NONCOMPLIANCE WITHWITHHOLDING TAX PROVISIONS; REVISING THE PROVISIONS
FOR THE FILING OF WITHHOLDING TAXES ELECTRONICALLY; AMENDING SECTIONS 15-2-302,
15-30-201, 15-30-202, 15-30-203, 15-30-204, 15-30-209, 15-30-210, 15-30-248, AND 39-51-2402, MCA,;
REPEALING SECTIONS 15-30-249, 15-30-250, 15-30-251, 15-30-256, AND 15-30-257, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 15-2-302, MCA, is amended to read:

"15-2-302. Direct appeal from department decision to state tax appeal board -- hearing. (1) A
person may appeal to the state tax appeal board a final decision of the department of revenue involving:

(a) property centrally assessed under chapter 23;

(b) classification of property as new industrial property;

(c) any other tax, other than the property tax, imposed under this title; or
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(d) any other matter in which the appeal is provided by law.

HB0158.01

(2) tayExceptasprovidedHnsubsection{(2)y{b);the The appeal is made by filing a complaint with the

board within 30 days following receipt of notice of the department's final decision. The complaint must set forth

the grounds for relief and the nature of relief demanded. The board shall immediately transmit a copy of the

complaint to the department.

(4) tayExceptasprovidedinsubsection{4i{b)the The board shall conduct the appeal in accordance

with the contested case provisions of the Montana Administrative Procedure Act.

(5) The decision of the state tax appeal board is final and binding upon all interested parties unless

reversed or modified by judicial review. Proceedings for judicial review of a decision of the state tax appeal board

under this section are subject to the provisions of 15-2-303 and the Montana Administrative Procedure Act to

the extent that it does not conflict with 15-2-303."

Section 2. Section 15-30-201, MCA, is amended to read:

"15-30-201. Definitions. When used in 15-30-201 through 15-30-209, the following definitions apply:
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—<3) (@) "Employee" means:

() _an individual who performs services for another individual or an organization having the right to

control the employee as to the services to be performed and as to the manner of performance;

fa&(ii) an officer, employee, or elected public official of the United States, the state of Montana, or any
political subdivision of the United States or Montana or any agency or instrumentality of the United States, the
state of Montana, or a political subdivision of the United States or Montana;

b)(iii) an officer of a corporation;

fehy(iv) all classes, grades, or types of employees including minors and aliens, superintendents,

managers, and other supervisory personnel.

(b) The term does not include a sole proprietor performing services for the sole proprietorship.

#)(2) "Employer" means:
(a) the person for whom an individual performs or performed any service, of whatever nature, as an

employee of the person or, if the person for whom the individual performs or performed the services does not

have control of the payment of wages for the services, the person having control of the payment of wages;

—ej any individual or organization that has or had in its employ one or more individuals performing

services for it within this state, including:

(i) a state government and any of its political subdivisions or instrumentalitiess;
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(ii) a partnership, association, trust, estate, joint-stock company, insurance company, limited liability

company, or a+

domestic or foreign
corporation;

(iii) erthe a receiver, trustee, including a trustee in bankruptcy, trtstee or the trustee's successor;ot; or

(iv) a legal representative of a deceased person w

corrn cesforitwithinthi Cor

te)(c) any person found to be an employer under Title 39, chapter 51, for unemployment insurance

purposes, or under Title 39, chapter 71,

for workers' compensation purposes.
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(4) _"Sole proprietor" means _an individual doing business in a noncorporate form and includes the

member of a single-member limited liability company that is a disregarded entity if the member is an individual.

(5) (a) Except as provided in subsection (5)(b), "wages" has the meaning provided in section 3401 of

the Internal Revenue Code, 26 U.S.C. 3401.

(b) The term does not include:

(i) _tips and gratuities exempt from taxation under 15-30-111;

(i) health insurance premiums attributed as income to an employee under federal law that are exempt

from taxation under 15-30-111;

(iii) unemployment compensation, including supplemental unemployment compensation treated as

wages under section 3402 of the Internal Revenue Code, 26 U.S.C. 3402, that is excluded from gross income

as provided in 15-30-101; or

(iv) any amount paid a sole proprietor. (Subsection F{bjtv} (5)(b)(i) terminates on occurrence of

contingency--sec. 3. Ch. 634, L. 1983.)"

Section 3. Section 15-30-202, MCA, is amended to read:
"15-30-202. Withholding of tax from wages. (1) Each employer-exeeptanindependentcontractor;

Legislative
Services -5- Authorized Print Version - HB 158
Division



59th Legislature HB0158.01

© 0O N oo o b~ W N P

W N N N N N D N NN NDMDN P P PP PP, PR
o © 0o N o o »dM W N P O O 00N o o~ wN +» O

making payment of wages feremploymentas-definedcin15-36-256 shall withhold from wages a tax determined

in accordance with the withholding tax tables prepared and issued by the department.
(2) An employer who maintains two or more separate establishments within this state is considered to
be a single employer for the purposes of this part.

(3) A disregarded entity and its owner are considered to be a single employer for the purposes of this

part."

Section 4. Section 15-30-203, MCA, is amended to read:
"15-30-203. Employer liable for empteyment withholding taxes and statements. (1) Each employer

is liable for the repoefts-and payments required by 15-30-204, the amounts required to be deducted and withheld

under this part, and the annual statements required by 15-30-206 and 15-30-207. The payments required by

15-30-204 and the amounts required to be deducted and withheld, plus interest due erthe-amotnts, are a tax.

With respect to the tax, the employer is the taxpayer.

(2) The officer of a corporation whose responsibility it is to collect, truthfully account for, and pay to the
state the amounts withheld from the corporation's employees and who fails to pay the withholdings is liable to
the state for the amounts withheld and the penalty and interest due on the amounts.

(3) (a) Each officer of the corporation is individually liable along with the corporation for filing reperts
statements to the extent that the officer has access to the requisite records and for unpaid taxes, penalties, and
interest upon a determination that the officer:

(i) possessed the responsibility to file repetts statements and pay taxes on behalf of the corporation;
and

(i) possessed the responsibility on behalf of the corporation for directing the filing of tax repoetts
statements or the payment of other corporate obligations and exercised that responsibility, resulting in the
corporation's failure to file reperts statements required by this part or pay taxes due as required by this part.

(b) In determining which corporate officer is liable, the department is not limited to considering the
elements set forth in subsection (3)(a) to establish individual liability and may consider any other available
information.

(4) In the case of a corporate bankruptcy, the liability of the individual remains unaffected by the
discharge of penalty and interest against the corporation. The individual remains liable for any repotts
statements and the amount of taxes, penalties, and interest unpaid by the corporation.
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(5) For the purpose of determining liability for the filing of reperts statements and the remittance of
taxes, penalties, and interest owed under this part;.

(a) each partner of a partnership is jointly and severally liable, along with the partnership, for any

statements, taxes, penalties, and interest due while a partner;

(b) each member of a member-managed limited liability company must-be that is treated as a
partnership with-tiabitity-for-filingrepoertsand-remitting or as a corporation for income tax purposes is jointly and

severally liable, along with the limited liability company, for any statements, taxes, penalties, and interest ewet

wete due while a member:;

(c) the member of a single-member limited liability company that is disregarded for income tax purposes

is jointly and severally liable, along with the limited liability company, for any statements, taxes, penalties, and

interest due while a member; and

tnterest-ewedby each manager of a manager-managed limited liability company;the-managets-ofthetimited
tabitity-company-are is jointly and severally liable, along with the limited liability company, for repetts-ant any

statements, taxes, penalties, and interest ewee due while a manager.

8)(6) If the employer fails to deduct and withhold the amounts specified in 15-30-202 and the tax

against which the deducted and withheld amounts would have been credited is paid, the amounts required to

be deducted and withheld may not be collected from the employer."

Section 5. Section 15-30-204, MCA, is amended to read:

"15-30-204. Repottingantremittancereguirements Schedules for remitting income withholding
taxes -- records. (1) Forthepurposes-of thissectionemployers Each employer shall remit their the taxes i

w-He-approprateremittanece-sehedute withheld from employee wages as follows:

(a) Empteyers An employer whose total liability for state income tax withholding during the preceding
lookback period was $12,000 or more shall remit on an "accelerated schedule", which is the same as the
employer's federal due dates for federal tax deposits.

(b) Empteyers An employer whose total liability for state income tax withholding during the preceding
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lookback period was less than $12,000 but more than $1,199 shall remit on a "monthly schedule" for which the

remittance due date is on or before the 15th day of the month following the payment of wages.

(c) Emptoyers An employer whose total liability for state income tax withholding during the preceding

lookback period was less than $1,200 shall remit on a—gtarterty-seheddte" an "annual schedule” for which the

remittance due date is on or before the

shall, on or before the due date of the applicable remittance schedule, submit a payment coupon showing that

a zero amount is being remitted.

(2)_An employer who has not complied with the requirements of this section shall, upon written notice

from the department, remit on the monthly schedule described in subsection (1)(b).

€)}(3) On or before November 1 of each year, the department shall notify the employers subject to the

provisions of this section of the employers' remittance schedules for the following calendar year based upon the
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department's review of the preceding lookback period.

{ehy(4) Exeeptasprovidedinsubsection{3}g)a A new employer or an employer with no filing history
is subject to the gtartetty monthly remittance schedule in subsection (5te} (1)(b) until the department is able
to determine the employer's proper remittance schedule by a review of the employer's first complete lookback

period.

€3(5) An employer who-ts—subjectto-the—guarterly-sehedute-insubsection{ie) may elect to remit
payments on a more frequent basis than is required by subsection (1). Aremployerwho-is—on—ananndat

)(6) An employer may use alternative remittance methods in conjunction with the department's

electronic remittance program in accordance with department rules.

&) (7) If the department has reason to believe that collection of the amount of any tax withheld is in
jeopardy, it may proceed as provided for under 15-1-703.

5)3(8) Each employer shall keep trte-and accurate payroll records containing the information that the
department may prescribe by rule. Those records must be open to inspection and audit and may be copied by
the department or its authorized representative at any reasonable time and as often as may be necessary. An
employer who maintains its records outside Montana shall furnish copies of those records to the department at

the employer's expense."

Section 6. Section 15-30-209, MCA, is amended to read:
"15-30-209. Violations by employer -- penalties, interest, and remedies. (1) The department shall,

as provided in 15-1-216, add penalty and interest to the amount of all delinquent withholding taxes.
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6)3(2) In addition to any-otherpenattyprovided-bytaw the penalties imposed by 15-1-216, the failure

of an employer to furnish a wage and tax statement, as required by 15-30-207(1), subjects the employer to a

penalty of $5 for each failure, with a minimum of $50.

11)(3) All efthe remedies available to the state for the administration, enforcement, and collection of
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1 income taxes are available and apply to the tax required to be deducted and withheld under the provisions of
2 15-30-201 through 15-30-208 unless otherwise specifically agdressed provided for in this part.”
3
4 Section 7. Section 15-30-210, MCA, is amended to read:
5 "15-30-210. Hectronefunds—transfer—andetectronicreporting Remitting withholding taxes
6 electronically -- employer option -- timely remittance. (1) Ar Subject to subsection (2), an employer;-withitt
7 4. may eteetto remit and
8
9

10

11

12

13

14  established and approved by the department.

15 (2) An employer shall obtain the department's prior approval before the employer may remit withholding

16 taxes by electronic funds transfer.

17 (3)_If an employer remits withholding taxes electronically, the remittance is considered timely if made

18 within 5 days after the due date of the payment."

19
20 Section 8. Section 15-30-248, MCA, is amended to read:
21 "15-30-248. Determination of employer status. Afinal determination by either the department of labor

22 and industry or the workers' compensation court that an employer-employee relationship existed between the
23 taxpayer and certain individuals subjecting the taxpayer to the requirements of ehaptet-36,patt2; this chapter
24 is notsubject to any further administrative or judicial challenge in any proceeding before or with the department

25 of revenue concerning a determination of the proper amount of state income tax withholding. Afirat-deeisiort

26

27

28 Section 9. Section 39-51-2402, MCA, is amended to read:

29 "39-51-2402. |Initial determination -- redetermination. (1) A representative designated by the

30 department and referred to as a deputy shall promptly examine the claim, and; on the basis of the facts the
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deputy has found, the deputy shall determine whether or not the claim is valid. If the claim is valid, the deputy
will determine the week the benefits commence, the weekly benefit amount payable, and the maximum benefit

amount. The deputy may refer the claim or any question involved in the claim to an appeals referee who shall

make the decision on the claim in accordance with the procedure prescribed in 39-51-2403. Withrespeetioa

- The deputy shall
promptly notify the claimant and any other interested party of the decision and the reasons for reaching the
decision.

(2) The deputy may for good cause reconsider the decision and shall promptly notify the claimant and
other interested parties of the amended decision and the reasons for the decision.

(3) A determination or redetermination of an initial or additional claim may not be made under this
section unless 5 days' notice of the time and place of the claimant's interview for examination of the claim is
mailed to each interested party.

(4) Adetermination or redetermination is final unless an interested party entitled to notice of the decision
applies for reconsideration of the determination or appeals the decision within 10 days after the notification was
mailed to the interested party's last-known address. The 10-day period may be extended for good cause.

(5) Exceptas provided in subsection (6), a redetermination of a claim for benefits may not be made after
2 years from the date of the initial determination.

(6) A redetermination may be made within 3 years from the date of the initial determination of a claim
if the initial determination was based on a false claim, misrepresentation, or failure to disclose a material fact

by the claimant or the employer."

NEW SECTION. Section 10. Repealer. Sections 15-30-249, 15-30-250, 15-30-251, 15-30-256, and

15-30-257, MCA, are repealed.

NEW SECTION. Section 11. Saving clause. [This act] does not affect rights and duties that matured,

penalties that were incurred, or proceedings that were begun before [the effective date of this act].
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NEW SECTION. Section 12. Effective date. [This act] is effective on passage and approval.

NEW SECTION. Section 13. Retroactive applicability. [This act] applies retroactively, within the

meaning of 1-2-109, to wages paid after December 31, 2004.

ga b W N P

-END -

Legislative
Services -13 - Authorized Print Version - HB 158
Division



